IN THE SUPERIOR COURT OF THE VIRGIN ISLANDS
DIVISION OF ST. THOMAS AND ST. JOHN

UNITED CORPORATION, )
) Case No.: 2013-CV-101
Plaintiff, )
) ACTION FOR DAMAGES
V. )
)
WAHEED HAMED, ) JURY TRIAL DEMANDED
(a’/k/a Willy or Willie Hamed), )
)
Defendant. )
)

UNITED’S BRIEF IN SUPPORT OF ITS RULE 59(¢) MOTION
FOR RECONSIDERATION AND TO ALTER OR AMEND JUDGMENT

INTRODUCTION

The Court’s September 2, 2014 Opinion (the “Opinion™) and Order (the “Order”)
granting Waheed Hamed (“Waheed” or “Hamed”) summary judgment in this case found two
declarations submitted by FBI agents in the criminal case brought against United Corporation
(“United”) to be “dispositive” on the statute of limitations issue. See Opinion, p. 6. Those
affidavits addressed the criminal defendants’ access to hundreds of thousands of pages of
documents' that were seized by the FBI in the October 2001 raid of the grocery stores and
homes of the Hameds and Yusufs® and obtained from third parties. Specifically, the Court

accepted the truthfulness of the representations in those declarations that “Plaintiff’s defense

! The Government launched coordinated raids on the stores and on the homes of six of the defendants in October
2001, and “seized substantially all of the Defendants’ business, financial and person records.” See Exhibit A,
Defendants’ Motion for Specific Relief, p. 3, § 2. They then obtained Defendants’ documents from a “a variety of
other third-party sources, including “financial institutions, outside accounting firms, [and]} family members. . . .”
Id. at §3. All told the Government obtained more than “five hundred banker boxes of the Defendants’ documents
from these and other sources.” Id. at § 3. A bankers box will accommodate 4,000 pages of neatly organized
material. See http:/www.thecrowleycompany.com/imagingservices/fags.html, September 18, 2014. Even
assuming conservatively that each box was filled only to one-half capacity, and that there were exactly 500 banker
boxes (and no more), the Government had in its possession approximately 1,000,000 pages of documents.

’Fathi Yusuf and Hamed’s father, Mohammed Hamed, formed what has been conceded in other pending litigation
to be a partnership that operates three “Plaza Extra” grocery stores in the Virgin Islands (two in St. Croix and one
in St. Thomas). See August 12, 2014 Declaration of Fathi Yusuf, q 1 and 3 filed in Hamed v. Yusuf and United
Corporation, Civil No. SX-12-CV-370, as an attachment to Defendants’ Motion for Partial Summary Judgment in
that case.
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team was granted ‘unfettered’ access to discovery” and made a finding to that effect. Id. at 5-6.
On the basis of that finding, and the Court’s assumption that the 1992 tax retums of Hamed
were among the documents in the FBI’s possession in 2003, the Court found that United
“should have discovered Defendant’s alleged conduct by at least 2003 by exercising reasonable
diligence,” because by that time “all documents — including Defendants’ tax returns from 1992
and later — . . . were made available to Plaintiff for review.” Id. at p. 8.

What the Court did not know at the time it made these findings is that the FBI affidavits
were submitted by the U.S. Government in response to a motion signed by Waheed’s attorney
in the criminal case and attormeys for other defendants which argued that the defendants had
been denied access to documents so severely as to deprive them of due process and warrant
dismissal of the criminal case. See Exhibit A, Dkt. No. 1038.> The Honorable Raymond L.
Finch, who presided over the case, ruled in an order dated July 16, 2009 that full access had
been denied, and ordered the Government at its expense to copy every single document in their
possession and furnish those copies to the Defendants in the criminal case. See Exhibit F, Dkt.
No. 1152. The Government argued in a motion for reconsideration that copying those
voluminous documents would cost at least $125,000 and consume 3-4 months. See Exhibit G,
Dkt. No. 1177. Not long afterwards, plea negotiations began, and the parties agreed to a stay of
Judge Finch’s order during those discussions. The negotiations culminated in a plea agreement
filed on February 26, 2010, Dkt. No. 1248. The fact that Hamed took a contrary position in a
prior case which opposes the “unfettered access” position taken in this case presents the classic

scenario for application of the doctrine of judicial estoppel, which would bar any reliance on

% See the filings in the criminal case pending in the District Court of the Virgin Islands, Division of St. Croix,
entitled USA v. Yusuf, et al., Criminal No. 2005-0015 (the “Criminal Case™) relating to the lack of access issues
are attached hereto as Exhibits A through L and denoted by their Federal Docket Number (“Dkt. No. ).
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the FBI affidavits. And even apart from judicial estoppel, Judge Finch’s order necessarily
rejected the “unfettered access” assertions in the FBI affidavits as untruthful, and the affidavits
are entitled to no deference for that reason.

Since the lynchpin of the Court’s Opinion and Order are affidavits that Hamed is
estopped to rely upon and that in any event are entitled to no weight at all, United respectfully
asks this Court to reconsider that ruling and, upon reconsideration, reinstate the claims that
were dismissed by the Order. In addition, since the analysis in the Opinion has some over-lap
with that of the June 24, 2013 ruling granting in part Hamed’s motion for judgment on the
pleadings, United also respectfully asks this Court to reconsider that prior order, pursuant to its
power to revisit any interlocutory order under Rule 54. United respectfully asks that the Court
grant reconsideration and vacate that order, which dismissed United’s claims on statute of
limitations grounds to the extent they rely on an alleged $70,000 conversion by Hamed.

ARGUMENT

I. The Standard for Granting a Rule 59(e) Motion.

United’s motion to reconsider the Court’s September 4, 2014 Opinion and Order
granting Hamed summary judgment on all remaining claims is brought under Fed.R.Civ.P.
59(e). The case law establishes that a Rule 59(e) motion to alter or amend may be granted on
the basis of any of the following three grounds: “1) an intervening change in controlling law;

(2) the availability of new evidence; or (3) the need to correct clear error of law or prevent

manifest injustice." Wiest v. Lynch, 710 F.3d 121, 128 (3d Cir. 2013). This test is identical to
that for granting a motion for reconsideration under LRCi 7.3, and Rule 59(¢) motions are
treated as motions for reconsideration. See Id. at 127.

In granting a motion under the third ground, the Court has discretion to consider
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arguments and evidence that could have been presented earlier, if doing so will correct a clear

error of law or to avoid manifest injustice. See Gutierrez v. Gonzales, 2005 U.S. App. LEXIS

4502, pp. ¥29-*30 (3d Cir. 2005) (affirming district court’s grant of motion for reconsideration
“on the basis of evidence “known to [the movant] prior to the entry of the . . . order” and
presented for the first time on reconsideration, because the district court relied on “the need to

prevent manifest injustice” prong of the federal rule); Whitford v. Boglino, 63 F.3d 527, 530

(7th Cir. 1995) (district judge had discretion to reconsider its denial of a summary judgment
motion by allowing a party to file a second one that in the court’s view “presented a new and .

. . more convincing legal argument” than the first motion); Ortiz v. City of Chicago, 2011 U.S.

Dist. LEXIS 53206, p. *11 (N.D. Ill. 2011) (denying motion for reconsideration where the
defendant identified “no injustice that would result absent the Court’s consideration of their

new argument”); Ford Motor Credit Company v. Bright, 34 F.3d 322, 324 (5th Cir. 1994) (a

court has discretion to consider “materials . . . that were not presented to the trial court for

consideration” in deciding a Rule 59(e) motion for reconsideration); U.S. Home Corporation v.

Settlers Crossing, LLC, 2012 U.S. Dist. LEXIS 101778, p. *15 (D. Md. 2012) (“[blecause it

was within [Magistrate-Judge’s] discretion to consider previously available new evidence in

[granting a motion for reconsideration], the Reconsideration Order cannot be challenged on this

ground”); Church & Dwight Co., Inc. v. Abbott Laboratories, 545 F. Supp. 2d 447, 450 (D.
N.J. 2008) (“the Court does have discretion to consider evidence raised for the first time in the
motion for reconsideration if such evidence may lead to a different deciéion”).

In addition, courts will be especially inclined to consider evidence or argument on a
motion for reconsideration of an order that might have been presented earlier in situations like

the instant one in which the Plaintiff is asserting judicial estoppel as a ground for
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reconsideration, because that doctrine protects the integrity of the judicial process. See Milton

H. Greene Archives, Inc. v. CMG Worldwide, Inc., 568 F. Supp. 2d 1152, 1163 (C.D. Cal.

2008) (exercising “discretion to consider the newly presented evidence” in support of judicial

estoppel argument because that doctrine “concerns protection of the integrity of the courts and

the judicial process”).4

II. The Court Should Grant Reconsideration of its Opinion and Order and Vacate the
Order Dismissing All Remaining Claims.

A. The Doctrine of Judicial Estoppel Precludes Any Reliance by Hamed on the
FBI Affidavits and their Assertions that Defendants were Given Unfettered
Access to Documents.

The Third Circuit Court of Appeals explained the doctrine of judicial estopppel

succinctly in Mintze v. American General Financial Services, Inc., 434 F.3d 222 (3d Cir.

2006):

The doctrine of judicial estoppel prevents a party from asserting
inconsistent claims in different legal proceedings. Judicial estoppel is
an equitable doctrine, within the Court’s discretion. The doctrine was
designed to prevent parties from playing fast and loose with the courts.

Id. at 232 (internal quotations and citations omitted). Three requirements must ordinarily be

satisfied before a court may properly apply the doctrine of judicial estoppel:

First, the %arty to be estopped must have taken positions that are
irreconcilably inconsistent. Second, judicial estoppel is unwarranted
unless the Ipart changed his or her position in bad faith — i.e., with
intent to play fast and loose wifh the Court. Finally, a district court
may not employ judicial estoppel unless it is tailored to address the
harm identified and no lesser sanction would adequately remedy the
damage done by the litigant’s misconduct.

*The undersigned counsel for United regrets not bringing to the Court’s attention matters raised in this motion that
could have been raised in the prior briefing on this motion. He did not believe that the Court would attach
dispositive significance to affidavits submitted by the U.S. Government in an adversarial criminal proceeding
brought against United and Hamed (among others). He also regrets not advising the Court of what efforts he made
to comply with the Court’s April 25, 2014 directive to obtain an affidavit from the U.S. Attorney’s Office
rebutting FBI Agent Petri’s affidavit. The undersigned counsel did in fact discuss with Assistant U.S. Attorney
Ishmael Meyers the prospect of obtaining an affidavit in what is still an ongoing criminal case (among other
things, United has not been sentenced), and concluded on the basis of that conversation that it would be
impossible.

;
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Krystal Cadillac Oldsmobile GMC Truck, Inc. v. General Motors Corp, 337 F.3d 314, 319-320

(3d Cir. 2003) (internal quotation marks omitted) (italics in original).

In this case, Hamed quoted extensively from the FBI affidavits submitted in the
Criminal Case, and on the basis of that quoted material made the following representations to
the Court regarding United’s access to the documents that had been seized by the FBI from
Defendants’ homes and the Plaza Extra stores, and obtained by subpoena and otherwise from
third parties:

United Corporation had full, unfettered access to all of these documents
beginning in 2003, as detailed in the Declaration (dated July 8, 2009 of
FBI Special Agent Thomas L. Petri, in U.S.A. v. Fathi Yusuf,
Mohammed Yusuf, et al . . . (Hamed’s Memorandum in Support of
Motion for Summary Judgment, p. 4).

This unfettered access for United continued over many years, as noted
by FBI Special Agent Christine Zieba. (Id. at 4).

Thus, it is undisputed that Plaintiff had full, unfettered access to the

information it now claims gives rise to this cause of action in 2003 and

thereafter. (Id. at 5).

...[T]wo swom FBI affidavits . . . state that plaintiff and their counsel

absolutely and positively had access to ALL of the documents in

the government’s possession. . .. (Hamed’s Reply Brief at 5)

(emphasis in original).

No material fact exists as to whether plaintiff either had “unfettered

access” to the documents in 2003, or that such access has been

thoroughly exercised since 2003. (Id. at 8).
Hamed concluded from the affidavits in his Motion for Summary Judgment (at paragraph 2)
that “there is no dispute as to the sole operative fact that, contrary to what Plaintiff previously
represented to the Court, it had full and complete access to all of the documents in possession

of the U.S. Government for many years prior to the physical return of the documents . . .”

What Hamed failed to tell the Court was that these affidavits were submitted by the
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Government in response to a motion filed by him and the other defendants in the Criminal Case
on February 5, 2009. In that motion, which was entitled “Motion for Specific Relief Due to the
Government’s Destruction of the Integrity, Organization and Sourcing of Material Evidence,”
Hamed and all the other defendants in the Criminal Case asserted that the Government had
allowed “only limited supervised review of the evidence” and for a two-year or more period did
not permit any visits by defense counsel to the office where documents were kept. “The
defense team’s last permitted visit to the FBI offices was in 2006,” the Motion asserted, and
from then “until November of 2008, the Government denied the Defendants access to their
documents despite numerous requests.” See Exhibit A at 9 and 13. The Motion described in
detail the various other ways in which Defendants had been denied access to their own
documents. For example, when defense team visits resumed in November 2008, the FBI agent
at the site “initially denied the team access to the records,” and placed new restrictions on the
Defendants’ “access and ability to review and examine the Defendants’ own documents.” Id. at
99 14-15. Among these restrictions were that “the Government agents — not defense counsel —
would decide which boxes the team would be permitted to review.” Id. at §18.

The Motion also represented that the Government had impaired access to documents in
another way, which was to “reorganize[] and rearrange[] the Defendants’ documents by
removing some documents from their original boxes and placing them in different boxes
because the revised organization better suited her needs.” Id. at § 23. This severely
compromised Defendants’ access to their documents because the defense team “relied on the
box numbers” to identify what was contained in them. Id. at 4§ 25-27. The defense team then
insisted on being given the opportunity to review boxes of documents in this reshuffled form to

determine the extent of the reshuffling and outright removal of documents from boxes. Id. at 9§
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31, 37, 43. At various points during their review of documents, FBI agent Petri, who submitted
one of the affidavits relied upon by Hamed in this case, told the defense team “that they were
misinformed if they believed the documents seized and maintained by the government
belonged to the defendants,” because in fact they “belonged to the Government, and that he
would do with them as he pleased.” Id. at § 45. The Motion asserted that the defense team
concluded its review of the integrity of the boxes, and “found that some boxes were entirely
missing,” and that “numerous documents” were “now missing from the boxes.” Id. at 48
The denial of access was serious enough that Defendants sought dismissal of the case and a
return to them of all of the hundreds of thousands of pages of Defendants’ documents.

The Government responded to the Motion on February 24, 2009, and Defendants filed
their reply to the Government’s response on March 17, 2009. See Exhibit B, Dkt. No. 1067,
Exhibit C, Dkt. No. 1076.5 Then, on July 8, 2009, more than 3% months later, and the day
before a hearing on the motion, the Government filed its “Response to Defendants’ Motion
Reply Memorandum in Support of the Motion for Specific Relief,” which attached as exhibits
the FBI affidavits relied upon by Hamed and by this Court as dispositive of the discovery rule,
claim accrual issues in this case.” See Exhibit D. On July 9, 2009, a hearing on the motion

was held before the Honorable Raymond L. Finch, and on July 16, Judge Finch entered an

>The Motion also asserted that rather than copying what it needed and returning original documents to the rightful
owners, as it should have done under its own internal protocols, “the Government deliberately held [Defendants’]
property for more than seven years.” Id. at § 70. Further, the Government “never compiled an inventory of the
specific items and documents seized in the October 2001 raid.” Id. at  69.

¢ The Defendants’ Reply, which was signed by Waheed’s attorney, asserted, inter alia, that the Government “does
not dispute the factual allegations [in Defendants’ Motion], and the only controversy is whether the requested
relief is warranted.” Exhibit C, p. 2.

"On that same day, July 8, counsel for Waleed Hamed filed a motion to strike the Government’s unauthorized brief
and affidavits that were served after the close of business and on the eve of the hearing. See Exhibit E, Dkt. No.
1149. This motion and all of the other documents from the Criminal Case cited in this discussion may also be
reviewed on the District Court’s ECF docketing system.
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order, which specifically found the Government had provided the Defendants only “limited”
access to their documents, thereby rejecting the “unfettered access” assertions in those
affidavits. He then granted the extraordinary relief of making the Government copy each and
every page of the hundreds of thousands of documents in its possession, at their cost, and then
furnish them to the Defendants:®

The Government never provided the Defendants with a detailed
inventory of the specific documents seized. The Government has
only permitted the Defendants limited review of the evidence under
supervision which often involved oversight by government agents
involved in investigating this case.

& %k k

Without a complete set of documents for unlimited review, the defense
team cannot determine the extent of harm, if any, that the
Government’s rearrangement of the documents has caused.
Accordingly, it is hereby

ORDERED that the Government serve upon the defense team one
duplicate set of documents seized from the Defendants, as well as all
discoverable documents seized from third parties; that the duplicate set
correspond to the present documents arrangement; and that Defendants
have 60 days from the receipt of such documents to supplement their
Motion for Specific Relief due to the Government’s Destruction of the
Integrity, Organization and Sourcing of Material Evidence. (Emphasis
supplied in part).

Exhibit F.
On August 14, 2009, the Government filed a Motion to Reconsider Judge Finch’s Order
claiming that the Order was clearly erroneous or manifestly unjust and that, among other

things, it imposed a burden of production on the Government that would cost “no less than

¥In relying on the FBI affidavits as dispositive of the discovery rule issues in this case, Hamed neglected to advise
this Court not only of the irreconcilably inconsistent position he took in the Criminal Case on document access,
but also of Judge Finch’s Order, which found that full access had not been provided. VISCR 211.3.3(a)(2)
provides: “A lawyer shall not knowingly: (2) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of the client and not disclosed by opposing
counsel.”
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$125,000” and require “3 to 4 months” to satisfy.’ See Exhibit G, p. 2 Dkt. No. 1177. A
month later, on September 14, 2009, Judge Finch entered an Order denying the Government’s
Motion to Reconsider. See Exhibit I, Dkt. No. 1212. Shortly thereafter, the Government
commenced plea negotiations with the defendants, and in an October 19, 2009 motion, jointly
agreed to a stay of Judge Finch’s order during the pendency of the negotiations. See Exhibit J,
Dkt. No. 1227, p. 2. Those negotiations resulted in the signing of a plea agreement dated
February 26, 2010 (Dkt. No. 1248) under which United pled guilty to one count, which charged
it with willfully making and subscribing a 2001 U.S. Corporation Income Tax Return in
violation of 33 V.I.C. § 1525(2). Under that plea agreement, all charges against the individual

10" The amount of back taxes to be paid by United

defendants were dismissed with prejudice.
(and the other defendants), was left open by the plea agreement (to be resolved by the Court if
necessary), and as to that issue discovery of documents was still potentially important. On
November 30, 2010, some nine months after the plea agreement, Waheed and other defendants
advised the Court by motion that the Government had still failed “to produce complete and
accurate copies of all of its documents to the defense.” See Exhibit K, p. 5, Dkt. No. 1297.
The motion asserted that, to date, “the Government has not complied with [the Judge Finch]
Order,” and “steadfastly refuses to return those documents.” Id. at p. 5. Mediation of the back-

tax issues took place on December 14, 2010, and on February 7, 2011, the parties filed an

addendum to the plea agreement setting forth the agreed-upon restitution amounts. See Exhibit

°0On August 20, 2009, Defendants filed their Opposition to the Motion to Reconsider. See Exhibit H, Dkt. No.
1180.

19 The individual defendants were charged, inter alia, with conspiracy to underpay United’s gross receipts taxes for
the period 1996 to 2002 and with filing false individual tax returns for (depending on the individual) either the
1996 to 2001 or 1997 to 2000 tax years.
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L, Dkt. No. 1304.

From the above history, it is clear that the three requirements for application of judicial
estoppel to bar Hamed’s reliance on the FBI affidavits are readily met. First a comparison of
Hamed’s brief in this case and the motions and other filings he joined in the Criminal Case
show plainly that the positions Hamed took in the two cases regarding United’s access to the
documents held by the FBI are irreconcilably inconsistent. Secondly, Hamed’s intent to play
fast and loose with the Court is evidenced by his failure to tell this Court that the FBI affidavits
directly contradict positions taken in a motion filed by him seeking dismissal of the criminal
case because of the Government’s deprivation of access to documents -- and his equally
remarkable failure to advise this Court that Judge Finch entered an order which addressed the
document access issue and necessarily rejected the very assertion of “unfettered access™ set
forth in those affidavits. It is difficult to conclude that the failure to advise the Court of
inconsistent positions was anything other than intentional. Lastly, application of judicial
estoppel to preclude any reliance by Hamed on those affidavits is exactly tailored to address the
harm inflicted on this Court, and no lesser sanction would adequately remedy the damage done
by Hamed’s misconduct.

And even if the doctrine of judicial estoppel did not apply here, Judge Finch’s order in
the Criminal Case compels a finding by this Court that Defendants were deprived of full access
to their documents, and that the FBI affidavits are false insofar as they assert that United and
the other defendants to the Criminal Case had unfettered access to them. Indeed, the motion
that Waheed joined in on November 30, 2010 makes it clear that even at that late date, access
was still being denied. The Court should accordingly grant reconsideration of the Opinion and

vacate the Order dismissing the remaining claims.



United Corporation v. Waheed Hamed
Case No.: 2013-CV-101
Page 12

B. Before a Claim Can Accrue Under the Discovery Rule, A Plaintiff Must
First Have a Reasonable Suspicion of Wrongdoing by Another Which
Would Cause Him or Her to Look for and Find Documents Showing the
Wrongdoing.

The Court in this case implicitly accepted Hamed’s unsupported legal argument that
bare access to documents starts the statute of limitations running, even if the plaintiff has no
reasonable suspicion that would trigger a duty to look for and examine documents that might
show wrongdoing by Hamed, including his tax returns. See Hamed’s Brief Support of his
Motion for Summary Judgment at 8. The case law provides otherwise. Thus, even if the
doctrine of judicial estoppel and Judge Finch’s order did not at the very least create genuine
issues of material fact regarding United’s access to its documents, the Court’s ruling would still
be erroneous because it presumes on the basis of access to documents that a plaintiff or
prospective plaintiff has knowledge of every document in its files.

A Seventh Circuit case, Fujisawa Pharmaceutical Company, Ltd. v. Kapoor, 115 F.3d
1332 (7th Cir. 1997) is very clear on this point. There, a drug company, Fujisawsa, purchased a
substantial amount of stock in another drug company, Lyphomed. Fujisawa thereafter brought
a securities fraud suit against Lyphomed’s principal shareholder an executive, Kapoor, alleging
that he had committed fraud by concealing from it material facts regarding Lyphomed’s
troubles with the FDA that had led to a temporary ban on submitting new drug applications to
the Agency. The applicable statute of limitations contained a discovery rule (like that of the
Virgin Islands and many other states) under which the claim accrued when the plaintiff should
have discovered the existence of a claim. It provided that the limitations period began to run
“not when the fraud occurs, and not when the fraud is discovered, but when . . . the plaintiff

learns, or should have learned through the exercise of ordinary diligence . . .enough facts to

enable him by such further investigation as the facts would induce in a reasonable person to sue
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within a year.” Id. at 1334, Kapoor argued that under the discovery rule, “the statute of
limitations begins to run as soon as the victim has access to the facts that would show the fraud
....” Id. at 1335. This meant, Kapoor said, that the claim accrued no later than “1990, when
Fujisawa acquired Lyphomed and with it custody of copies of all the questionable applications
that the FDA’s investigation later brought to light.” Id. at 1335.

The Seventh Circuit rejected Kapoor’s argument that “ease of access to the necessary
information” was enough to start the limitations period to begin running:

Kapoor fastens on ease of access to the necessary information. All of it
was in documents that were in the possession of the victim itself]
Fujisawa, as the controlling shareholder and later sole owner of
Lyphomed. But more than bare access to necessary information is
required to start the statute of limitations running. There must also be a
suspicious circumstance to trigger the duty to exploit the access; an
open door is not by itself a reason to enter a room. We reject the
suggestion that the defrauded purchaser of a company is presumed to
be on notice of everything in the company’s files, so that the statute of
limitation begins to run at the moment of the acquisition.

Id. at 1335.!! See also Pirelli Armstrong Tire Corporation, Retiree Medical Benefits Trust v.

Walgreen Co., 2009 U.S. Dist. LEXIS 77648, *19-*20 (N.D. Ill. 2009) (holding that “Pirelli’s
mere possession of its [own] payment records [showing the alleged fraudulent prescription-
filling practices of Walgreen’s] is not alone sufficient to start the statute of limitations,” and
that “[t]here must also be some suspicious circumstance that would alert Pirelli to Walgreens’
potentially fraudulent conduct”); Thompson v. Butler, 2013 Ohio App. LEXIS 957, *22-*23

(Ohio App. 2013) (“evidence of a suspected breach of duty . . . should not usually be deemed

HOf course, the converse is also true. Once a potential plaintiff suspects that he has a claim against another
person, he must show his due diligence in discovering the existence of a cause of action, in order to defer the
running of the statute of limitations. See Aetna Casualty & Surety Company v. Fernandez, 830 F.2d 952, 956 (8th
Cir. 1987) (holding that Aetna’s subrogation claim against an individual allegedly involved in a collusive pricing
scheme which caused a loss to the insured was time-barred under the discovery rule because, upon learning that
the individual was a suspect in the scheme, Aetna should have undertaken “a review of available documentary
evidence in [the insured’s] records” in order to demonstrate its due diligence in determining whether it had a basis




United Corporation v. Waheed Hamed

Case No.: 2013-CV-101

Page 14

‘discovered’ for starting the running of the statute of limitations™ if, inter alia, “it is buried in
voluminous documents” or “require[s] a degree in financial economics or accounting to
understand™) (concurring opinion).

In his April 7, 2014 declaration attached to United’s opposition to Hamed’s summary
judgment motion, Fathi Yusuf asserts that Hamed’s tax returns never came into United’s
possession until 2011, when the FBI returned, via hard drive, a small part of the documents it
had seized or otherwise obtained in connection with the Criminal Case, and Hamed tax returns
were among those documents in that hard drive. Yusuf Declaration, §f 2, 8. Yusuf did not
suspect Waheed of misappropriation before he reviewed his tax returns that happened to be on
that hard drive, and he had no reason to ask his criminal attorney to try to obtain those returns
beforehand.!> And without having reasonable ground for suspicion, United and Yusuf cannot
be presumed to have knowledge of these documents, even assuming arguendo that United had
access to them.

The upshot is that if this Court had any basis for finding that the Government provided
full and complete access to documents, it was error to impute to United knowledge of any
documents tending to show wrongdoing by Hamed, even before Mr. Yusuf formed any
suspicion of Hamed’s conversions and breaches of fiduciary duty and thus had any reason to

look for documents to confirm the truth of those suspicions.13

for a lawsuit).

12 A declaration filed by Mr. Yusuf in a case pending before the Honorable Douglas A. Brady, Mohammed Hamed
v. United Corporation, et al., (case no. STX-12-CV-370), confirms that he had no suspicion of wrongdoing by any
members of the Hamed family until he reviewed those documents. See Exhibit M, § 8. Mohammed Hamed is
seeking to use this Court’s September 2, 2014 ruling to foreclose United’s recovery on claims that are part of its
counterclaim in the case before Judge Brady.

To resist a motion for summary judgment based on the statute of limitations, a party who relies on equitable
tolling need only “alleg[e] acts that, taken as alleged, could persuade a court to activate the doctrine of equitable
tolling.” Mever v. Riegel Products Corporation, 720 F.2d 303, 308 (3d Cir. 1983). As this Court observed in its
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III. The June 24, 2013 Opinion and Order Granting Partial Dismissal on the
Pleadings Should Also be Reconsidered.

If the Court grants reconsideration of its Opinion and Order, and vacates that final
order, United requests that it take a second look at the June 24, 2013 Opinion and Order, which
is based, at least in part, on a document access finding that is different from that of the
September 2 Order, but in United’s view equally untenable. If the September 2 Order is
vacated, then the June 24 Order will be restored to the status of an interlocutory order entered
before final judgment and it is well-settled that so long as a “court has jurisdiction over the
case, it possesses inherent power over interlocutory orders, and can reconsider them when it is
consonant with justice to do so.” Anthanassious v. Palmer, 2011 U.S. App. LEXIS 5733, *9
(3d Cir. 2011). This inherent power to reconsider an interlocutory order is governed by a more
lenient standard than the Rule 59(e) standard quoted above, in Section I of this brief. Thus,
when relying on its inherent power to reconsider an interlocutory order, “a trial judge has the
discretion to reconsider an issue and should exercise that discretion whenever it appears that a
previous ruling, even if unambiguous, might lead to an unjust result.” Id. at *9. See also Fye
v. Oklahoma Corporation Commission, 516 F.3d 1217, 1224, n.2 (10th Cir. 2008) (court
exercising its “general discretionary authority to review and revise interlocutory rulings prior to
entry of final judgment” is “not bound by the strict standards for altering or amending a

judgment encompassed in Federal Rule of Civil Procedure 59(e)”).

Opinion at pages 7-8, the discovery rule and the equitable tolling doctrines both incorporate a “reasonable
diligence” element. As such, the rule quoted from the Meyer case would also apply to a party who is relying on
the discovery rule to defeat a Rule 56 limitations motion. Here, United has satisfied this burden with respect to
both the discovery rule and the doctrine of equitable tolling. Equitable tolling also applies because the Criminal
Case and the document access denials qualify as “exceptional circumstances” that delayed discovery and
prosecution of the claim. See Oshiver v. Levin, Fishbein, Sedran & Berman, 38 F.3d 1380, 1387 (3d Cir. 1994).




United Corporation v. Waheed Hamed
Case No.: 2013-CV-101
Page 16
It is important to recognize that the discovery rule and equitable tolling issues are rarely

resolved at the pleadings stage, especially in light of the “exercise reasonable diligence”

component of both doctrines, which is almost always a fact-intensive issue. See, e.g., Drennen

v. PNC Bank National Association, 622 F.3d 275, 301 (3d Cir. 2010) (“the applicability of

equitable tolling depends on matters outside the pleadings, so it is rarely appropriate to grant a .
. . motion to dismiss (where review is limited to the complaint) if equitable tolling is at issue’)

(citation and internal quotation marks omitted); Permobil, Inc. v. GMRI, Inc., 2010 U.S. Dist.

LEXIS 120316, p. *7 (M.D. Tenn. 2010) (“Given Tennessee’s reasonableness standard for its
discovery rule, the Court concludes that this issue cannot be resolved on a motion for judgment

on the pleadings”); Nichols v. First American Title Insurance Company, 2013 U.S. Dist.

LEXIS 30193, p. *6 (D. Az. 2013) (“[t]he discovery rule, like the doctrine of equitable tolling,

often depends on matters outside the pleadings and thus cannot usually be resolved on a

12(b)(6) motion to dismiss™) (citation and internal quotation mark omitted); Ballard v. National

City Mortgage Co., 2005 U.S. Dist. LEXIS 1834, p. *2 (E.D. Pa. 2005) (“whether the equitable

tolling doctrine applies cannot be decided on the pleadings,” and whether the “discovery rule

applies” is likewise “a matter for further factual development”); Bearse v. Main Street

Investments, 220 F. Supp. 2d 1338, 1345 (M.D. Fl. 2002) (the question of “when the plaintiff,
exercising due diligence, reasonably should have learned about the facts giving rise to the fraud
claim” is “a question for the jury” that cannot be resolved at the pleading stage); Reed v.
Vickery, 2009 U.S. Dist. LEXIS 102151, p. *10 (S.D. Ohio 2009) (“[w]hether the [plaintiffs]
should have discovered this failure to disclose at an earlier date is an issue of fact which cannot

be resolved on a motion to dismiss or for judgment on the pleadings”).
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In its June 24 Opinion dismissing in part United’s claims, the Court departed from the
strong presumption against deciding discovery rule and equitable tolling issues at the pleadings
stage. The Court articulated two grounds for its decision to go against that presumption and
dismiss all claims to the extent they rely on a $70,000 conversion. First, it suggested that
United had “access to its own accounting and other record-keeping files, a review of which
might have revealed Defendant’s alleged conduct.” Court’s 6/24/13 Opinion at 8, n.31. The
Court then went on to say that “[e]ven if the Government had confiscated Plaintiff’s business
records, an objectively reasonable individual would have retained copies, particularly if an
indictment was pending, and have inquired into the wrongdoing suggested by the September 9,
2004 third superseding indictment.” Id. The Court then concluded, “Thus, Plaintiff’s argument
that Plaintiff did not have access to the documents to discover Defendants’ misconduct is
without merit.” Id.

Next, the Court found that the Third Superseding Indictment alleged that Hamed and
others “used cashier’s checks and other methods to conceal illegal money transfers abroad . . .,”
Opinion at 8, and that this “would have at least put a reasonable person in Plaintiff’s position. .
.on notice that Defendant may have engaged in some wrongful activity regarding the use of
cashier’s checks” to steal money from United. Id. at 8.

With respect to the Court’s suggestion that United should, in the exercise of reasonable
diligence, have retained copies of all documents that the FBI seized, this was simply not
possible. The original documents were seized in a raid, without notice, pursuant to the
Government’s ex parte search warrants, and no opportunity was given to the targets of those
warrants to make copies of originals before the FBI seized and removed them.

As for the allegations of the criminal indictment that Waheed and other members of the
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Hamed and Yusuf families were engaged in a conspiracy to underpay gross receipts taxes by,
inter alia, causing cashier’s checks to be issued from unreported cash income of the grocery
store businesses so as to disguise the source of that money, it hardly follows that this tax
evasion activity alleged to have been undertaken collectively by the defendants (including
United and Waheed) would have put United on notice that Waheed might also be using
cashier’s checks to conceal separate unauthorized conversions to his own benefit of cash from
grocery store safes.'* The indictment alleges in Count I a conspiracy by United and Waheed,
among others, to defraud the Virgin Islands government of gross receipts taxes and alleges, in
paragraph 15, that Waheed and three other individual members of the alleged conspiracy
purchased cashier’s checks made payable to third parties in furtherance of that scheme. Why
would an indictment alleging that United, Waheed and others acted in concert to evade
United’s gross receipts taxes put United on notice tha